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THE PATIENT PROTECTION AND AFFORDABLE CARE ACT: A 

CONSTITUTIONAL ANALYSIS 

I. INTRODUCTION 

Perhaps only taking a back seat to the economy, the Patient Protection 

and Affordable Care Act (“Affordable Care Act”)
1
 stood front and center in 

the 2012 United States presidential election.
2
 But the Affordable Care Act’s 

prominence in the American political landscape has been evident since its 
inception. In March 2010, despite Democratic control of Congress, H.R. 

3590—which would later become the Affordable Care Act—barely mus-

tered the requisite number of votes needed for enactment.
3
 Formal congres-

sional debate ended when President Barack Obama signed the resolution 

into law on March 23, 2010;
4
 however, debate amongst the American popu-

lace persisted and polarized the nation on the issue of healthcare reform. 
Healthcare reform in the United States can be traced back to the early 

twentieth-century.
5
 At its roots, the social movement could best be described 

as strictly a “government-sponsored program of health insurance.”
6
 This 

initial, or “progressive,” era of history saw the introduction of health insur-
ance “as a program of income maintenance for wage earners[,] . . . disease 

prevention[,] and increased national efficiency.”
7
 Although some elements 

of reform caught on, namely through private business, results fell short of 
the compulsory system that most progressives envisioned.

8
 

Societal changes also changed the view of healthcare reform from one 

of income maintenance to “a program primarily of medical care financing” 
that sought to increase access through the use of a risk allocation based sys-

tem.
9
 Reformers made efforts to become part of FDR’s New Deal.

10
 But 

those efforts proved to be unsuccessful. Nevertheless, reformers trudged 

ahead, gaining some traction during the 1940s with the Wagner-Murray-
Dingell bill and President Truman’s 1945 health program.

11
 Ultimately, the 

reformer’s efforts did not pay off until the passage of Medicare and Medi-

caid in 1965—well short of their early goals of a truly universal program.
12

 
The third era of reform most resembles what people think of today. 

Healthcare reform evolved, once again; only this time, the focus became 

cost control, institutional reform, and universal coverage.
13

 Much like the 

earlier eras, reformers here met continued resistance. During the 1970s, 
headway—the Nixon plan—seemed a sure thing.

14
 The plan “would have 

mandated coverage by private employers—a regulatory approach to expand-

ing health insurance that relied on copayments and other benefit limitations 
to control expenditures.”

15
 But it too failed, this time falling victim to politi-

cal scandal.
16

 Attempts at reform continued but did not make much of a po-

litical splash until the Clintons advanced proposals in the 1990s.
17

 As ex-
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pected, these proposals ended in the same manner that many before them 

had. Until the Affordable Care Act, never before had Americans seen such 
sweeping reforms implemented, at least in modern history. 

These attempts at reform show that even in today’s parlance, healthcare 

reform is hardly a novel concept.
18

 Through the three eras, lawmakers and 
policy analysts have attempted to address our country’s staggering health 

care costs.
19

 Because cost represented only one of the three sides of the 

healthcare industry’s “iron triangle,” it was only a matter of time before any 

discussion on the topic raised competing issues with access and quality.
20

 
Essentially, this iron triangle was at the crux of every debate over healthcare 

reform in the United States and abroad.
21

 Both sides of the American politi-

cal aisle often agreed about the state of the healthcare system but disagreed, 
on a fundamental level, about how to address all the deficiencies. 

The conservative argument centers on traditional notions of less gov-

ernment, including less regulation.
22

 This free market approach grounds 

itself in two major premises: first, individuals must be responsible for their 
own health care;

23
 and second, a truly free market can accomplish goals that 

a government-run system cannot.
24

 

Naturally, the liberal argument represents the other side of the coin. 
This perspective generally sees health care as a fundamental right, much like 

the right to vote, to free speech, and to marry.
25

 With this in mind, many 

liberals see the government as duty-bound to facilitate healthcare for all 
citizens, using a hands-on approach.

26
 

Previous attempts to enact sweeping healthcare reforms have failed, but 

with the enactment of the Affordable Care Act, the liberal perspective would 

be put to a constitutional test. And the test came immediately. On the same 
day President Obama signed the Affordable Care Act into law, opponents 

filed numerous suits that challenged the law’s constitutionality.
27

 

II. OVERVIEW OF THE ACT 

To better understand these challenges to the Affordable Care Act, a 

basic overview of the entire piece of legislation is useful. As enacted, the 

Affordable Care Act contains ten titles: (I) Quality, Affordable Health Care 
for All Americans; (II) Role of Public Programs; (III) Improving the Quality 

and Efficiency of Health Care; (IV) Prevention of Chronic Disease and Im-

proving Public Health; (V) Health Care Workforce; (VI) Transparency and 

Program Integrity; (VII) Improving Access to Innovative Medical Thera-
pies; (VIII) Class Act; (IX) Revenue Provisions; and (X) Strengthening 

Quality, Affordable Health Care for All Americans.
28

  

Title I of the Affordable Care Act contains most of the widely known 
and discussed provisions. For instance, the “individual mandate” provi-

sion,
29

 regarded as the legislation’s lynchpin,
30

 is located there. It requires 

most citizens to obtain minimum essential coverage beginning in 2014.
31
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Title I also requires certain employers to provide coverage to employees.
32

 

Other significant provisions in Title I establish the minimum coverage in-
surers must offer,

33
 create insurance exchanges that allow consumers to shop 

for coverage with relative ease,
34

 “limit[] insurers’ ability to deny, rescind, 

and non-renew coverage,”
35

 restrict the ability to apply lifetime caps on cov-
erage,

36
 and require insurers to provide preventative care without any addi-

tional out of pocket costs to the insured.
37

 

Title II of the Affordable Care Act expands eligibility for Medicaid.
38

 

“In 2014, Americans earning less than 138% of the poverty line will be eli-
gible for Medicaid.”

39
 This expansion has been predicted to capture approx-

imately fifty million uninsured Americans.
40

 Additionally, Title II simplifies 

individual enrollment options for Medicaid and the Children’s Health Insur-
ance Program (CHIP) by offering a web-based interface similar to the state-

based exchanges commissioned by Title I.
41

 

Title III attempts to reduce Medicare costs by restructuring and stream-

lining payment systems.
42

 The legislation seeks to link payment to quality 
outcomes and incentivizes third-party oversight organizations to take re-

sponsibility for health care costs and quality.
43

 

The Affordable Care Act, through Title IV, seeks to improve public 
health by creating a new interagency prevention council.

44
 This council will 

focus on preventative care by increasing patient access and supporting pub-

lic health innovation through research.
45

 
Title V of the Affordable Care Act strives to improve quality of 

healthcare through workforce enhancement.
46

 Anticipated changes here mir-

ror front-end efforts, to some extent, that various states have already been 

implementing. Focusing on primary care, the Affordable Care Act seeks to 
offer financial incentives for physicians to enter into family medicine, gen-

eral practice, and pediatrics.
47

 

Title VI aims “to combat fraud and abuse in public and private pro-
grams.”

48
 The primary focus of these protective provisions is on Medicare 

and Medicaid, nursing homes, long-term care facilities, and other similar 

care providers.
49

 
Unlike the previous provisions, Title VII focuses strictly on pharma-

ceuticals.
50

 Essentially, the Affordable Care Act establishes a process by 

which the Food and Drug Administration (FDA) can readily approve and 

license a similar, generic version of an existing pharmaceutical product, 
resulting in more price competition and innovation.

51
 

Title VIII authorizes the establishment of a “national voluntary insur-

ance program for purchasing community living assistance services and sup-
port.”

52
 This is known as the CLASS program.

53
 However, the current ad-

ministration chose not to implement the program when it determined that 

adverse selections would make insurance premiums unaffordable.
54

 

Title IX and X do not contain any substantive health care provisions. 
Title IX of the Affordable Care Act is the revenue or funding provision that 
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helps fund the health care expansion.
55

 Title X is the manager’s amendments 

legislation that amends previous sections of the United States Code to give 
effect to the Affordable Care Act’s new legislation.

56
 

III. LOWER COURT CHALLENGES 

Affordable Care Act opponents filed numerous legal challenges on the 
very day President Obama signed the legislation into law.

57
 Although more 

than twenty separate challenges were made,
58

 a case before the Eleventh 

Circuit Court of Appeals became the challenge that ultimately gave rise to 

the Supreme Court of the United States’s ruling on the constitutionality of 
the Affordable Care Act.

59
 In National Federation of Independent Business 

v. Sebelius (“NFIB v. Sebelius”), twenty-six states, several individuals, and 

the National Federation of Independent Business joined together as plaintiffs 
to challenge certain provisions of the Affordable Care Act.

60
 From this case, 

two provisions of the Affordable Care Act reached the Supreme Court for 

review: the individual mandate and the Medicaid expansion.
61

 

In the original complaint filed in the United States District Court for 
the Northern District of Florida, the plaintiffs alleged six different ways in 

which the Affordable Care Act violated the Constitution.
62

 Most of these 

claims were based on alleged violations of the Ninth and Tenth Amend-
ments, but the plaintiffs also challenged parts of the Affordable Care Act 

under the Commerce Clause, the Fifth Amendment Substantive Due Process 

Clause, and Article I.
63

 The specific statutory provisions at the heart of those 
violations included the individual mandate and concomitant penalty.

64
 Addi-

tionally, the plaintiffs alleged that the Medicaid expansion and health benefit 

exchange provision proved too coercive to withstand constitutional chal-

lenge.
65

 With respect to the individual mandate, the plaintiffs also made 
alternative arguments: if the mandate was considered a tax, it was an “un-

constitutional unapportioned capitation or direct tax.”
66

 

On cross motions for summary judgment, Judge Vinson of the United 
States District Court for the Northern District of Florida ruled that the Af-

fordable Care Act’s expansion of Medicaid did not “violate the Spending 

Clause and principles of federalism protected under the Ninth and Tenth 
Amendments.”

67
 After summarily concluding that the Affordable Care Act 

passed muster under a South Dakota v. Dole
68

 analysis, the court rejected the 

plaintiffs’ argument that using Medicaid funding as a carrot to coax states’ 

compliance was impermissibly coercive, finding that at a fundamental level, 
the decision to participate in the Medicaid program is completely volun-

tary.
69

 

Despite upholding the constitutionality of the Medicaid expansion, the 
district court also ruled that the Affordable Care Act’s individual mandate 

found in Title I violated the Commerce Clause.
70

 Specifically, the court was 

concerned as to whether Congress had the authority to regulate activities 
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substantially affecting interstate commerce.
71

 Noting that “[i]t would be a 

radical departure from existing case law to hold that Congress can regulate 
inactivity under the Commerce Clause,”

72
 the court resolved its concern by 

finding “that the individual mandate seeks to regulate economic inactivity, 

which is the very opposite of economic activity. And because activity is 
required under the Commerce Clause, the individual mandate exceeds Con-

gress’s commerce power, as it is understood, defined, and applied in the 

existing Supreme Court case law.”
73

 

Continuing on, the court suggested that the individual mandate could 
not “be otherwise authorized by an assertion of power under the Necessary 

and Proper Clause.”
74

 Despite agreeing with the defendants’ assertion “that 

the individual mandate is absolutely ‘necessary’ and ‘essential’ for the [Af-
fordable Care Act] to operate as it was intended by Congress, . . . [it] falls 

outside the boundary of Congress’ Commerce Clause authority and cannot 

be reconciled with a limited government of enumerated powers. By defini-

tion, it cannot be ‘proper.’”
75

 As such, the individual mandate could not 
survive by virtue of Congress’s power through the Necessary and Proper 

Clause. 

Because the mandate had no constitutional authority to rest upon and 
since it was “inextricably bound together in purpose” with the Affordable 

Care Act’s remaining provisions, the court ruled that the mandate was not 

severable.
76

 Consequently, the entire Affordable Care Act had to fall as a 
single unit.

77
 

On appeal, the Eleventh Circuit affirmed many of the lower court’s rul-

ings, including the Medicaid expansion ruling,
78

 the individual mandate-

Commerce Clause ruling,
79

 and the ruling that the mandate could not be 
upheld as a tax,

80
 which was somewhat understated in the district court’s 

opinion.
81

 Despite affirming the district court’s rulings on the three previous 

points, the Eleventh Circuit reversed the severability ruling.
82

 The stage was 
set for the Supreme Court to grant certiorari. 

IV. THE SUPREME COURT OPINION 

After the Eleventh Circuit rendered its opinion, the Federal Department 
of Health and Human Services petitioned for writ of certiorari.

83
 The Su-

preme Court of the United States granted the government’s petition on three 

questions
84

: “whether the Affordable Care Act must be invalidated in its 

entirety because it is non-severable from the individual mandate that ex-
ceeds Congress’ limited and enumerated powers under the Constitution;”

85
 

“[w]hether Congress had the power under Article I of the Constitution to 

enact the minimum coverage provision;”
86

 “[w]hether the suit brought by 
respondents to challenge the minimum coverage provisions of the [Afforda-

ble Care Act] is barred by the Anti-Injunction Act [(AIA)];”
87

 and “[d]oes 

Congress exceed its enumerated powers and violate basic principles of fed-
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eralism when it coerces States into accepting onerous conditions that it 

could not impose directly by threatening to withhold all federal funding un-
der the single largest grant-in-aid program, or does the limitation on Con-

gress’s spending power . . . no longer apply?”
88

 In March 2012, the Supreme 

Court sat for three days of oral argument on the issues presented in NFIB v. 
Sebelius.

89
 The Court rendered its opinion on the last day of the October 

2011 term.
90

 Penned by the Chief Justice, the majority opinion affirmed and 

reversed, in part, the Eleventh Circuit’s opinion.
91

 

Preliminarily, Roberts, along with Justices Ginsburg, Breyer, 
Sotomayor, and Kagan, dismissed the notion that the AIA did not preclude 

review of the suit.
92

 The AIA requires individuals subject to a tax to pay it 

and then sue to get a refund, if they were entitled; this is in lieu of challeng-
ing the tax in court before paying it first.

93
 As it relates to the Affordable 

Care Act, the question here was whether challenging the individual mandate 

amounted to challenging a tax before paying it.
94

 Noting that Congress re-

ferred to the individual mandate as a penalty rather than a tax, Roberts held 
that at least for the purposes of the AIA, the individual mandate was not a 

tax.
95

 Foreshadowing later portions of his opinion, Roberts distinguished the 

tax analysis for AIA from the analysis that should be made for constitutional 
purposes: “It is true that Congress cannot change whether an exaction is a 

tax or a penalty for constitutional purposes simply by describing it as one or 

the other.”
96

 

Next, the Chief Justice, writing only for himself, held that Congress 

lacked the authority to enact the individual mandate under both the Com-

merce and the Necessary and Proper Clauses.
97

 Congress’s power under the 

Commerce Clause clearly permits regulation of commercial activity; alt-
hough failing to purchase a product will certainly have an effect on inter-

state commerce, Roberts thought that compelling individuals to take some 

affirmative action to mitigate that effect falls outside the bounds of Con-
gress’s Commerce Clause power.

98
 And permitting Congress to use their 

power in that manner would effectively expand its authority to a level with-

out limitation.
99

 Reaching a similar result under Congress’s power from the 
Necessary and Proper Clause, Roberts held that unlike laws previously up-

held, which “involved exercise of authority derivative of, and in service to, a 

granted power[,] . . . [t]he individual mandate . . . vests Congress with the 

extraordinary ability to create the necessary predicate to the exercise of an 
enumerated power.”

100
 That type of bootstrapping fell outside the scope of 

the Necessary and Proper Clause.
101

 

Chief Justice Roberts, again only writing for himself, began paving the 
way to upholding the individual mandate through his discussion of the con-

stitutional avoidance doctrine.
102

 Relying on past opinions penned by Justic-

es Story
103

 and Holmes,
104

 Roberts stated that “it is well established that if a 

statute has two possible meanings, one of which violates the Constitution, 
courts should adopt the meaning that does not do so.”

105
 And by describing 
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the inquiry as determining whether a particular interpretation is “fairly pos-

sible” or “a reasonable construction,” Roberts embraced the government’s 
argument that the individual mandate was, for purposes other than the AIA, 

a tax.
106

 Roberts’s somewhat cryptic analysis of the individual mandate dur-

ing his AIA discussion did, in fact, prove to be a foreshadowing of a second 
tax analysis.

107
 

Using the constitutional avoidance doctrine, Roberts upheld the indi-

vidual mandate as a permissible exercise of Congress’s power granted by 

the Constitution’s Tax and Spend Clause.
108

 His opinion was joined by Jus-
tices Ginsburg, Breyer, Sotomayor, and Kagan. In light of holding that the 

mandate was not a tax for AIA purposes, the Chief Justice stated: 

It is of course true that the Act describes the payment as a “penalty,” not 
a “tax.” But while that label is fatal to the application of the Anti–

Injunction Act, . . . it does not determine whether the payment may be 

viewed as an exercise of Congress's taxing power. It is up to Congress 

whether to apply the Anti–Injunction Act to any particular statute, so it 

makes sense to be guided by Congress's choice of label on that question. 

That choice does not, however, control whether an exaction is within 

Congress's constitutional power to tax.109 

After reaching this result, Roberts also held that the individual man-

date, being a tax, complied with the Constitution’s Direct Tax Clause.
110

 

Although he upheld the individual mandate under the Tax and Spend 

Clause, Roberts, joined by Justices Breyer and Kagan, concluded his opin-

ion by striking down the Medicaid expansion provision for being unconsti-

tutionally coercive.
111

 Generally, Congress is able to enact legislation “to 
pay the Debts and provide for the . . . general Welfare of the United 

States.”
112

 And, the Court has held that Congress may condition states’ ac-

ceptance of federal funding by requiring them to take specific or certain 
actions.

113
 After establishing this premise, Roberts focused on the bounds of 

permissible conditions Congress might tie to such grants.
114

 Without estab-

lishing a bright-line, the Chief Justice did ultimately hold that the Medicaid 
expansion provisions of the Affordable Care Act proved too coercive to pass 

constitutional muster.
115

 However, in Roberts’s view, the Affordable Care 

Act could be upheld by precluding withdrawal of existing Medicaid funding 

for failure to meet the new conditions Congress attempted to tack on; in 
other words, the provision was severable.

116
 

Justice Ginsburg, joined by Justice Sotomayor, wrote separately to ex-

press her views that the individual mandate was a proper exercise of Con-
gress’s power under the Commerce Clause

117
 and that the Medicaid expan-

sion provisions did not violate the Spending Clause.
118

 In her Commerce 

Clause discussion, which was also joined by Justices Breyer and Kagan, 
Ginsburg seemed to easily reach the conclusion that inactivity could always 

be seen as activity from a slightly different perspective: “An individual who 
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opts not to purchase insurance from a private insurer can be seen as actively 

selecting another form of insurance: self-insurance. . . . The minimum cov-
erage provision could therefore be described as regulating activists in the 

self-insurance market.”
119

 Getting over the activity-inactivity hurdles, Gins-

burg had no problem establishing the constitutionality of the individual 
mandate under Congress’s Commerce power.

120
 

Going beyond the Commerce Clause, Ginsburg criticized the Chief 

Justice’s discussion of the Necessary and Proper Clause.
121

 Here, she and 

Sotomayor were again joined by Justices Breyer and Kagan. Although 
Ginsburg appeared to focus more on criticism than anything else, her opin-

ion surely suggested that the individual mandate also falls within Congress’s 

purview under the Necessary and Proper Clause.
122

 
In the last section of the joint concurrence that Justices Breyer and 

Kagan endorsed, Justice Ginsburg briefly stated that she agreed with Rob-

erts’s holding that Congress was permitted to enact the individual mandate 

under the Tax and Spend Clause, but not without offering one last parting 
criticism: 

I concur in that determination, which makes THE CHIEF JUSTICE’s 
Commerce Clause essay all the more puzzling. Why should THE CHIEF 

JUSTICE strive so mightily to hem in Congress’ capacity to meet the 

new problems arising constantly in our ever-developing modern econo-

my? I find no satisfying response to that question in his opinion.123 

Writing only for herself and Sotomayor, Ginsburg concluded her con-

currence by expressing her desire to uphold the Medicaid expansion.
124

 Alt-

hough she agreed with Roberts’s holding that the constitutional violation 

could be remedied by not withdrawing federal funding for the States that 
choose not to adopt the expansion’s new conditions, Ginsburg found that the 

expansions were not too coercive to begin with.
125

 

Justice Scalia, joined by Justices Kennedy, Thomas, and Alito, penned 
the joint dissenting opinion.

126
 In the individual mandate discussion, the 

joint dissent pointed out that the Court’s prior decisions offer the following 

idea: 

[T]he Commerce Clause, even when supplemented by the Necessary and 
Proper Clause, is not carte blanche for doing whatever will help achieve 

the ends Congress seeks by the regulation of commerce[,] . . . [and] the 

scope of the Necessary and Proper Clause is exceeded not only when the 

congressional action directly violates the sovereignty of the States but al-

so when it violates the background principle of enumerated . . . federal 

power.127 

The government’s argument in the instant case took Congress’s action 

far beyond what it was permitted to do by the Necessary and Proper 
Clause.

128
 But even after reaching that conclusion, the joint dissent contin-
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ued on to suggest, as Roberts did in the majority opinion, that the individual 

mandate exceeded Congress’s Commerce Clause power despite its creative 
efforts to keep it within permissible bounds; this creative effort was that the 

individuals who chose not to purchase insurance would later become mem-

bers of the healthcare market.
129

 “Such a definition of market participants is 
unprecedented, and were it to be a premise for the exercise of national pow-

er, it would have no principled limits.”
130

 

The joint dissent went on to tackle the majority’s discussion of the in-

dividual mandate as permitted by the Tax and Spend Clause. There, the joint 
dissent quickly pointed out the dichotomy of the majority’s analysis in hold-

ing that the mandate was “[a] penalty for constitutional purposes [and] is 

also a tax for constitutional purposes.”
131

 Using a variety of statutory inter-
pretation tools and doctrines—including the constitutional avoidance doc-

trine—the joint dissent concluded that the individual mandate was a penalty 

and not a tax.
132

 Because the mandate was not a tax, the dissenting justices 

believed, like the majority, that the AIA did not preclude the suit.
133

 
Before concluding with his discussion on severability, the dissent dis-

cussed the constitutionality of the Medicaid expansion provisions of the 

Affordable Care Act.
134

 Like all but Ginsburg and Sotomayor, the dissenting 
justices also found that the expansion proved too coercive to withstand scru-

tiny.
135

 Where they differed, however, was whether the expansion could 

stand based on the proposed remedy precluding withdrawal of funding from 
the states that opted against meeting the additional conditions imposed by 

the expansion provisions.
136

 The crux of this holding, according to the dis-

sent, was an impermissible example of judicial activism.
137

 

Finally, the joint dissent concluded with an extended discussion on 
severability.

138
 Operating from the premise that both the individual mandate 

and the Medicaid expansion provisions should be stricken in their entirety, 

the dissenting justices demonstrated how the Affordable Care Act’s various 
provisions were too intertwined to withstand severability.

139
 In holding that 

the Affordable Care Act’s individual mandate and Medicaid expansion pro-

visions were not severable, the dissenting justices aptly concluded their 
opinion. 

Through all the concurring and dissenting opinions,
140

 the Medicaid 

expansion provisions would remain the only victim to constitutional chal-

lenges. More importantly, many would say, the real changes occurred in the 
development of constitutional jurisprudence. 

V. THE SYMPOSIUM 

The United States Supreme Court’s NFIB v. Sebelius decision is al-
ready considered to be one of the landmark opinions of the Roberts court. 

No case has been followed so closely and carefully since Bush v. Gore.
141

 

The broad scope of the Court’s holding has raised numerous questions about 
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the current state of constitutional law. Because these fundamental issues 

have been raised, NFIB v. Sebelius is worthy of extended study. 

David C. Jung
*
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 35. J. Angelo DeSantis & Gabriel Ravel, The Consequences of Repealing Health Care 
Reform in Early 2013, 60 CLEV. ST. L. REV. 365, 372 (2012) (citing 42 U.S.C. §§ 300gg-2, 
300gg-3, 300gg-12 (Supp. 2010)). 
 36. Neil S. Siegal, Essay, Distinguishing the “Truly National” from the “Truly Local”: 
Customary Allocation, Commercial Activity, and Collective Action, 62 DUKE L.J. 797, 810 

(2012) (citing 42 U.S.C. § 300gg-11 (Supp. 2010)). 
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 80. Id. at 1313–14. Importantly, Congress’s Tax and Spend power is quite broad. Id. at 
1314. The issue here was that the ACA’s legislative history and statutory text indicated that 
the provision was a penalty as opposed to a tax. Id. 
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Writ of Certiorari, Sebelius, 132 S. Ct. 2566 (No. 11-393). 
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taken.” U.S. CONST. art. I, § 9, cl. 4. 

 111. Sebelius, 132 S. Ct. at 2594–95. 
 112. U.S. CONST. art. I, § 8, cl. 1. 
 113. See Sebelius, 132 S. Ct. at 2601–02. 
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