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THE COURT OF APPEALS OF ARKANSAS HOLDS THAT 
INDEMNITY CLAUSES CONTAINED IN FACILITIES AGREEMENTS 
VIOLATE THE ARKANSAS CONSTITUTION 

In Entergy Arkansas, Inc. v. Arkansas Public Service Commission,1 the 
Court of Appeals of Arkansas held that the indemnity clause included in the 
Facilities Agreements between Entergy and Arkansas Tech University vio-
lated Article 12, Section 12 of the Arkansas Constitution.2 

Entergy and Arkansas Tech University (“ATU”) entered into contracts 
known as Facilities Agreements that allowed Entergy to own and maintain 
electrical equipment on ATU’s side of the meter.3  Entergy included an in-
demnity clause within the Facilities Agreements that stated that ATU would 
not hold Entergy responsible for injuries to agents or ATU employees or for 
property damage caused by the equipment.4  In 2009, ATU was renovating a 
dormitory, and Entergy asked ATU to either sign a Facilities Agreement or 
to purchase the facilities from Entergy.5  ATU ultimately signed the agree-
ment but objected to it.6 

In August 2009, ATU filed a complaint with the Arkansas Public Ser-
vice Commission (“PSC”) claiming that the indemnity clause violated the 
Arkansas Constitution and that it waived its sovereign immunity.7  ATU 
asked that the indemnity clauses on all of the Facilities Agreements be re-
moved.8  Entergy argued that the Facilities Agreements were PSC approved 
and required under the filed-rate doctrine.9  Entergy also argued that it could 
not provide services without the agreements.10 

In September 2009, ATU filed a motion for a temporary injunction 
with the PSC.11  ATU wanted PSC to order Entergy to finish electrical work 
on a building without a Facility Agreement.12  An administrative law judge 
  
 1. 2011 Ark. App. 453, ___ S.W.3d ___.  
 2. Id. at 1, ___ S.W.3d at ___. 
 3. Id., ___ S.W.3d at ___.. 
 4. Id. at 1-2, ___, S.W.3d at ___. 
 5. Id. at 2, ___ S.W.3d at ___. 
 6. Id., ___ S.W.3d at ___.  
 7. Entergy, 2011 Ark. App. 453, at 2, ___ S.W.3d at ___. 
 8. Id., ___ S.W.3d at ___. 
 9. Id., ___ S.W.3d at ___  (referring to the doctrine stipulated in Centerpoint Energy, 
Inc. v. Miller County Circuit Court, 370 Ark. 190, 199, 258 S.W.3d 336, 342 (2007), which 
states that a regulated entity cannot charge rates for services without filing them and receiv-
ing approval by the regulatory agency). 
 10. Entergy, 2011 Ark. App. 453, at 2, ___ S.W.3d at ___. 
 11. Id., ___ S.W.3d at ___.  
 12. Id., ___ S.W.3d at ___.  
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(“ALJ”), however, denied the motion, and ATU reluctantly signed a new 
Facility Agreement.13  ATU then filed two amended complaints with addi-
tional causes of action against Entergy, alleging that the agreements were 
void because they violated the Arkansas Constitution, the statutes governing 
Arkansas State Claims Commission’s jurisdiction, statutes prohibiting dis-
crimination between utility customers, the United States Constitution, stat-
utes that prohibited unreasonable practices, and they discriminated between 
state agencies.14 

In May 2010, the ALJ found that the indemnity clause violated Article 
12, Section 12 of the Arkansas Constitution and that the clauses were not 
severable from the agreements; therefore, the agreements were void and 
unenforceable.15  The ALJ also found that the words used in both the perti-
nent section of the Constitution and the indemnity clauses had clear mean-
ings and were contradictory.16   

Additionally, the ALJ stated “that the filed-rate doctrine must yield to 
the Arkansas Constitution.”17 The ALJ also determined that ATU’s other 
arguments were not necessary to decide because his ruling that the clauses 
violated article 12, section 12 was dispositive of the entire case.18 Lastly, the 
ALJ noted that the General Staff of the Arkansas Public Service Commis-
sion could assist the parties in rewriting the contracts and balancing the is-
sues involved.19  Entergy filed a petition for a rehearing, and the PSC issued 
an order that affirmed the prior ruling.20  Entergy then filed a timely appeal 
of PSC’s orders.21 

Entergy argued on appeal that the indemnity clauses are not prohibited 
by Article 12, Section 12 of the Arkansas Constitution because it fits into 
the “public welfare” exception within the provision.22  Entergy claimed this 
exception applies because the electrical facilities aid the “public purpose as 
educational facilities that are essential to the physical and economic welfare 
of the people of this state.”23 

The court noted that Article 12, Section 12 of the Arkansas Constitu-
tion was adopted to help restore the integrity of the government after a peri-
od of corruption in the legislature that led to millions of dollars being spent 

  
 13. Entergy, 2011 Ark. App. 453, at 2-3, ___ S.W.3d at ___.  
 14. Id. at 2–3, ___ S.W.3d at ___. 
 15. Id. at 3, ___ S.W.3d at ___. 
 16. Id. at 3–4, ___ S.W.3d at ___. 
 17. Id. at 4, ___ S.W.3d at ___. 
 18. Id., ___ S.W.3d at ___.  
 19. Entergy, 2011 Ark. App. 453, at 4, ___ S.W.3d at ___. 
 20. Id. at 4-5, ___ S.W.3d at ___. 
 21. Id. at 5, ___ S.W.3d at ___. 
 22. Id. at 5-6, ___ S.W.3d at ___. 
 23. Id. at 6, ___ S.W.3d at ___. 
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on fictitious projects and a drastic increase in state debt.24  The provision 
provides: 

Except as herein otherwise provided, the State shall never assume, or 
pay the debt or liability of any country, town, city or other corporation 
whatever; or any part thereof; unless such debt or liability shall have been 
created to repel invasion, suppress insurrection, or to provide for the public 
welfare and defense.  Nor shall the indebtedness of any corporation to the 
State, ever be released, or in any manner discharged, save by payment into 
the public treasury.25 

Entergy argued that the public welfare exception governed the indem-
nity clause in this situation.26  The court, however, found no cases that sup-
ported this argument and agreed that the educational purposes that claimed 
by Entergy were not intended by the language in that section.27  Therefore, 
the court found that the indemnity clause conflicted with Article 12, Section 
12 of the Arkansas Constitution and affirmed PSC’s decision.28  The court 
further stated that Entergy’s remaining arguments were subsequently moot 
by its affirmation of the prior decision, and the court would not review moot 
issues because to do so would be equivalent to issuing an advisory opin-
ion.29 

Entergy Arkansas, Inc. v. Arkansas Public Service Commission held 
that indemnity clauses contained in Facilities Agreements between a utility 
company and a state university are in violation of Article 12, Section 12 of 
the Arkansas Constitution.30  This ruling clarifies that public educational 
purposes were not included in the public welfare exception of the constitu-
tional provision.31  Therefore, the Facilities Agreements between utility 
companies and state universities containing an indemnity clause will be held 
void and unenforceable in their entirety.32 

* Cassie Howell 

 
 

  
 24. Id. at 7, ___ S.W.3d at ___. (citing KAY COLLETT GOSS, THE ARKANSAS STATE 
CONSTITUTION, at 11-13 (Oxford University Press 2011)). 
 25. Entergy, 2011 Ark. App. 453, at 6, ___ S.W.3d at ___ (citing ARK. CONST. of 1868, 
art. XII, § 12). 
 26. Entergy, 2011 Ark. App. 453, at 6, ___ S.W.3d at ___. 
 27. Id. at 7, ___ S.W.3d at ___. 
 28. Id., ___ S.W.3d at ___.  
 29. Id. at 7–8, ___ S.W.3d at ___. 
 30. Id. at 1, ___ S.W.3d at ___. 
 31. Id.  at 7, ___ S.W.3d at ___. 
 32. Entergy, 2011 Ark. App. 453, at 5, ___ S.W.3d at ___. 


