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WHAT THE FRACK? HYDRAULIC FRACTURING AND WATER 

CONTAMINATION: SOLUTIONS FOR THE FAYETTEVILLE SHALE 

PLAY 

I. INTRODUCTION 

Imagine you are a small farm owner and you are approached by a rep-

resentative from a gas company. You are told that the land that you own sits 

atop a gas shale “play,”1 and the company is willing to pay you $100,000 in 

leasing rights to drill on your land. You agree and sign a contract to this 

effect with the gas company. Not long after the drilling starts, you notice 

changes in your water; it has a strange odor, it has become discolored, and it 

has a different taste.2 One day, by accident, you even learn that you can now 

light your water on fire.3 You are frightened over what this means for you 

and your family but are under contract with the gas company that drilled the 

well. Your neighbors are having similar problems. You are considering tak-

ing legal action against the gas company. What do you do? 

Residents who live near gas wells where hydraulic fracturing or 

“fracking” occurs commonly face this scenario. Hydraulic fracturing is a 

process in which a horizontal well structure4 is drilled into a shale deposit.5 

Water, sand, and chemicals are pumped into the well under high pressure to 

break apart, or fracture, the shale around the well, which allows the natural 

gas to flow freely.6 In the last sixty years, over one million gas wells have 

been drilled in this manner in the United States.7 Gas drilling has become a 

more lucrative business in the United States because hydraulic fracturing8 

allows gas drillers to reach gas that was previously unreachable.9 Seemingly 

overnight, U.S. gas reserves have increased tremendously.10 

Both the Environmental Protection Agency (EPA) and oil and gas in-

dustry experts claim that hydraulic fracturing is proven and safe.11 Land-

owners near these wells, however, have experienced water contamination 

that affects their daily lives and well-being.12 For the most part, hydraulic 

fracturing is regulated by state law.13 Arkansas is home to the Fayetteville 

Shale Play which spans much of the northern part of the state.14  In Arkansas 

the practice is regulated by five different agencies including the Arkansas 

Department of Environmental Quality (ADEQ) and the Oil and Gas Com-

mission.15  Despite this intense regulation, some Arkansans are still experi-

encing problems.16  



 UALR LAW REVIEW – PUBLISHED ONLINE ONLY   

 

*Please refer to original version with footnotes for accurate page numbers 

 

To resolve the water contamination issues faced by landowners in the 

Fayetteville Shale area, this note proposes that the Arkansas legislature 

should adopt regulations from similarly affected states to help prevent con-

tamination problems from occurring in the future.  Such legislation should 

require third parties to be notified by drillers when disposal wells are drilled; 

it should direct drillers to clean and recycle water used in the drilling pro-

cess; it should direct drillers to disclose what is in fracking fluid; and finally, 

it should fund a study of the impact that fracking is having on the state.  

First, this note explains what natural gas is and how hydraulic fractur-

ing is used to extract it. Next, it summarizes Arkansas law regulating hy-

draulic fracturing and looks at some of the problems faced by landowners in 

areas where hydraulic fracturing has occurred. Then, the note will examine 

how other states have responded to these problems and will discuss how 

some of these methods could be used in Arkansas. Finally, this note will 

discuss some of the current legal remedies that are available for affected 

land owners.  

II. WHAT IS NATURAL GAS AND HOW IS IT EXTRACTED? 

In property law, natural gas is considered a mineral, a substance which 

has commercial value and that is “rare or exceptional.”17 Mineral ownership 

can be severed from surface ownership.18 This is accomplished through leas-

ing rights where the surface owner, as lessor, leases the right to extract and 

produce the natural gas to a lessee.19   

“Natural gas [is] a chemical by-product of the decompos[ed] . . . organ-

ic plant and animal material [that] covered the earth’s surface millions of 

years ago.”20 Over time, the byproduct was compressed under the surface in 

various rock formations thousands of feet below the surface.21 Some of these 

formations, like shale, are less permeable than others.22 The lack of permea-

bility made it difficult for drillers to reach gas in such locations years ago; 

however, hydraulic fracturing and horizontal drilling have made reaching 

gas in shale formations easier to accomplish.23  

A. The Traditional Method: Vertical Drilling 

Before the development of the hydraulic fracturing method, gas wells 

were traditionally drilled through vertical drilling.24 With the vertical meth-

od, wells were drilled straight down into a reservoir and gas was retrieved.25 

The vertical method proved to be useless for some shale formations like the 
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Fayetteville Shale Play, so a new method was needed.26 Thus, horizontal 

drilling was born.
27

  

B. The New Method: Horizontal Drilling and Hydraulic Fracturing 

Shale formations are considered unconventional reservoirs because the 

gas-bearing rocks in the shale are impermeable without horizontal drilling 

and hydraulic fracturing.28 This method was developed to accommodate 

drilling in urban areas such as the Barnett Shale in Texas, which is located 

in the Dallas-Fort Worth area.29  Because Dallas is an extremely developed 

area, drillers developed this method to create fewer wells, but still obtain 

just as much gas from reservoirs.30 Through horizontal drilling, drillers 

could drill one well head and several lateral, or horizontal, wells without 

littering the city streets with hundreds of vertical wells.31 When combined 

with hydraulic fracturing, horizontal drilling achieves better rates of gas 

production.32  

Hydraulic fracturing is a process by which fracturing fluids33 and prop-

ping agents34 are forced into the rock under high pressure.35 During the drill-

ing process, fracturing fluids and propping agents often sit in manmade stor-

age pits until they are ready to be used or disposed of.36 These pits are usual-

ly lined with plastic to help keep the fluid from seeping into the soil and 

groundwater.37 The pressurized fluids fracture, or break apart the rock, al-

lowing gas to be extracted.38 After the drillers have extracted the gas, they 

are left with brine,39 a substance saltier than seawater, and propping agents.40 

Both fluids are typically placed into injection wells,41 thousands of feet be-

low the surface, for disposal.42  

C. Natural Gas in Arkansas: The Fayetteville Shale 

Natural gas is used throughout the U.S. as an energy source to heat 

homes. Production rates of natural gas have increased throughout the U.S. 

with the discovery of new resources and with the development of new tech-

nologies.43 Arkansas is playing a big role in this increase in production with 

the discovery of the Fayetteville Shale Play, a shale gas development locat-

ed in north-central Arkansas, which has become the centerpiece of the Ar-

kansas gas industry.44 Prior to the 2001 discovery of the Fayetteville Shale,45 

natural gas was produced in Arkansas in the Arkoma Basin.46 Since 2001, 

over 480 active natural gas wells have been established,47 and it is estimated 

that there is enough gas in the Fayetteville Shale to last thirty years.48 The 
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Fayetteville Shale has proven to be an economic boon for the state.49 This 

note focuses on hydraulic fracturing because its positive economic impact 

on the state will inevitably have a negative environmental impact, causing 

legal ramifications for local landowners. 

III. WHO REGULATES HYDRAULIC FRACTURING? 

A. Federal Regulations 

The gas industry faces regulations at almost every level of government. 

The Clean Water Act, which prohibits the discharge of pollutants into navi-

gable waters, governs gas producers at the federal level.50 The Safe Drinking 

Water Act (SDWA), which sets the standards for potable water, also regu-

lates gas drillers.51 In 2005, Congress passed the Federal Energy Policy Act, 

which amended portions of the Safe Drinking Water Act.52 The amended 

portion pertains to the Underground Injection Control (UIC) provisions of 

the SDWA and removes hydraulic fracturing from the definition of under-

ground injection.53 An underground injection is the subsurface deposit of 

fluids by well injection.54 The amendment specifically excluded from this 

definition “the underground injection of fluids or propping agents . . . pursu-

ant to hydraulic fracturing operations related to oil, gas, or geothermal activ-

ities.”55 In removing hydraulic fracturing from the definition of underground 

injections, the federal government left such regulation largely up to the 

states.56 Many commentators have debated whether this should have oc-

curred.57   

The UIC Program58 protects aquifers from injection wells by setting 

minimum requirements for injection wells.59 Class II injection wells contain 

fluids associated with oil and natural gas production.60 When gas is brought 

to the surface it often contains brine.61 “[Brine and the propping agents] can 

be very damaging to the environment and public health if [they] are dis-

charged to surface water or the land surface.”62 “By injecting the brine and 

propping agents deep underground, Class II wells prevent surface contami-

nation of soil and water.”63 Injection wells are overseen by either a state 

agency or one of the EPA’s regional offices.64 In Arkansas, injection wells 

are overseen by both the Arkansas Department of Environmental Quality 

and the Arkansas Oil and Gas Commission.65  
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B. State Regulations 

In Arkansas, several organizations regulate hydraulic fracturing, in-

cluding the Arkansas Department of Health (ADH),66 the Arkansas Depart-

ment of Emergency Management,67 the Arkansas Natural Resources Com-

mission,68 the Arkansas Oil and Gas Commission (Commission), the ADEQ, 

and the Arkansas Pollution Control and Ecology Commission.69 This note 

focuses on the last three agencies because they supply the majority of the 

regulation for hydraulic fracturing within the state. 

1. Arkansas Oil and Gas Regulations  

The purpose of the Commission is:  

to serve the public regarding oil and gas matters, [to] prevent waste, 

[to] encourage conservation, and [to] protect the correlative rights of owner-

ship associated with the production of oil, natural gas and brine, while pro-

tecting the environment during the production process, through the regula-

tion and enforcement of the laws of the State of Arkansas.70  

The Commission issues permits to drill for oil and natural gas,71 and it 

authorizes procedures to plug and abandon wells to insure the protection of 

fresh water.72  The Commission also issues permits to drill and operate Class 

II73 UIC enhanced oil recovery injection wells and saltwater disposal 

wells,74 and it conducts administrative hearings to enforce provisions of the 

oil and gas statutes.75   

Pursuant to the SDWA’s underground injection control program, Rule 

B-15 of the Commission requires that “fresh water sands [must] be fully 

protected by setting and cementing surface casing to prevent [them] from 

becoming contaminated with oil, gas, or salt water.”76  Casing made from 

heavy steel pipe and cement is used to seal off fluids as they are pushed 

down through the well.77  The casing serves as a conductor of drilling fluid 

and as protection of potable water sources.78  The regulation also states how 

far below the surface those casings must be placed based on the county in 

which the injection well is located.79  Different gas fields have differing 

casing and injection well requirements based on the surrounding rock for-

mation.80  The Arkansas Oil and Gas Commission co-manages parts of the 

UIC program with the Arkansas ADEQ.81  

Like Rule B-15, the Commission’s Rule B-17 also seeks to prevent wa-

ter contamination from gas well operations.82 Rule B-17 regulates fluid stor-
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age pits used by well operators in the drilling process.83 These pits are typi-

cally lined with a synthetic material (a strong type of plastic liner) and used 

to store huge amounts of fluid like brine or fracking fluids.84 Like rule B-15, 

the Commission enforces this regulation concurrently with ADEQ.85 The 

regulation prohibits these fluids from being discharged onto the land or into 

state watercourses without the Commission’s or ADEQ’s knowledge.86 Well 

operators that fail to adhere to this regulation may be subject to penalty un-

der provisions of the state’s Water and Air Pollution Control Act.87  

When well operators are finished with the fluids, they may be disposed 

of in several ways.88 First, they can be applied to land if the operator has an 

ADEQ permit.89 Second, fluids can be disposed of at an approved National 

Pollutant Discharge Elimination System (NPDES) facility.90 Third, the flu-

ids can be injected into a Class II disposal well.91 Fourth, water-based drill-

ing fluids92 can be pumped back down into the well bore.93 Fifth, fluids that 

contain a high concentration of solids may be solidified and buried on site.94 

Finally, ADEQ and the Commission can approve of additional methods of 

disposal.95  

2. Arkansas Environmental Regulations 

The Arkansas Department of Environmental Quality is the primary en-

vironmental regulatory agency in Arkansas.96  It serves as the EPA’s dele-

gate97 for various programs including the underground injection control pro-

gram.98  The Arkansas Pollution Control and Ecology Commission 

(“APC&EC”) is the actual environmental policy making body in the state, 

but ADEQ enforces the APC&EC’s policies.99  The Water Division of 

ADEQ enforces APC&EC Regulation 1,100 which prevents gas and oil com-

panies from allowing gas field wastes to escape or discharge onto the 

ground or to escape into fresh water.101 It also requires these entities to 

maintain those wastes until they have submitted a disposal plan and have 

received permission to execute the plan from ADEQ.102  

Some fluids produced in the fracking process are primarily water-based 

and contain few chemicals or oil and gas additives. In some cases, ADEQ 

allows water-based drilling fluids used in the fracking process to be released 

onto the surface of the land.103 However, the fluids associated with drilling 

must meet certain chemical requirements before they may be applied to 

land.104 Drillers who wish to apply the water to land must obtain a permit 

from ADEQ.105  In order to obtain a permit, they must submit a plan to 
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ADEQ that was prepared by a professional engineer.106 The water is then 

placed in pits for storage while it is tested to see if its chemical composition 

is safe for land application.107 Once the levels are determined to be safe108, 

the water can then be applied to commercial farm land through a sprinkler 

system.109 “[Fluids] cannot be applied to land when the ground is saturated, 

frozen, or if precipitation is imminent.”110  

Despite the large amount of state legislation and entities that oversee 

drilling, there are still significant risks associated with hydraulic fracturing 

that have not been addressed.  

IV. WHAT ARE THE PROBLEMS WITH HYDRAULIC FRACTURING? 

In the early 2000’s the EPA began collecting information on hydraulic 

fracturing.111 The purpose of the study was to determine whether the injec-

tion of hydraulic fracturing fluids into gas wells had the potential to contam-

inate underground sources of drinking water.112 After testing water in sever-

al locations around the country, the EPA determined that “the injection of 

hydraulic fracturing fluids into [gas] wells pose[d] little or no threat to [un-

derground sources of drinking water] and [did] not justify additional 

study.”113  The gas industry often refers to this study when the safety of hy-

draulic fracturing is challenged.114 It was after this study that Congress 

amended the SDWA’s underground injection program to exempt hydraulic 

fracturing from the definition of “underground injection” and relinquished 

its regulation to the states.115  

Despite the EPA and the gas industry’s assurances that the practice is 

safe, many people who live near hydraulic fracturing sites are questioning 

the safety of hydraulic fracturing.116 They blame hydraulic fracturing for 

many of the problems that are occurring to their property, ranging from 

spoiled water wells117 to earthquakes.118 With the growth of hydraulic frac-

turing and horizontal drilling in Arkansas, many landowners in the state are 

now having problems with their property that they have never faced be-

fore.119  

In response to these problems and the increased media scrutiny in the 

industry, the EPA decided to conduct additional studies into the impact of 

hydraulic fracturing.120 Recently, the EPA121 and some states122 requested 

that drilling companies disclose the chemical compounds found in their frac-

turing fluids.123 Right now it is unclear which part, if any, of the horizontal 

drilling and hydraulic fracturing process is causing damage to property.124 In 
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September and October of 2010, the EPA conducted testing in Wyoming 

and detected elevated levels of methane and fracturing fluid components in 

water samples.125  

Property owners who live near hydraulic fracturing gas wells around 

the country claim that they have suffered damages from these new drilling 

practices.  In Dimock, Pennsylvania is a town that sits atop the Marcellus 

Shale.126 Residents of Dimock have experienced many property issues that 

they attribute to hydraulic fracturing.127 For example, one resident knew his 

well water had gone bad after he discovered it could be lit on fire.128 Anoth-

er Dimock resident’s water well exploded.129 The Pennsylvania Department 

of Environmental Protection (Pennsylvania DEP) conducted an investigation 

and found that Cabot Oil & Gas, a Texas gas drilling company, was the cul-

prit.130 Methane had seeped into the aquifer because of nearby gas drill-

ing.131  

The Pennsylvania DEP believed that too much pressure and cracks in 

the cement casing caused the gas to leak out.132 The threat of explosions 

forced twenty families to leave their homes, and at least sixty water wells 

were contaminated.133 Some residents are spending twenty dollars a week 

buying bottled water, some travel to other townships to obtain water, and 

some have stopped drinking the water altogether.134 Some of the changes in 

the water included strange odors, foam, bubbling from methane, and an or-

ange-ish color.135 Water tests at homes showed elevated levels of iron, alu-

minum, bacteria, and methane.136 Although Cabot denied that it was to 

blame, it still provided some residents with fresh drinking water.137 There is 

currently a lawsuit pending against Cabot Oil & Gas that was brought by 

several Dimock residents for contaminating their water.138 

Louisiana and Texas are experiencing other problems. In Louisiana, 

which sits atop the Haynesville Shale, homes have been evacuated due to 

blow out accidents, and sixteen cattle died after drinking chemicals that had 

flooded off a well pad during a storm.139  

Fracking and horizontal drilling activity in urban areas also cause noise 

pollution.140 In Fort Worth, Texas, a man sued Chesapeake Energy over 

excessive noise from compressor stations used as part of the natural gas 

drilling process near his home.141  

Although the discovery of gas in the Fayetteville Shale has brought 

economic benefits to Arkansas, it has also brought burdens.  People have 

concerns that are based on both speculation142 and on real evidence that 

landowners have experienced in their day-to-day lives.143 
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One Arkansan, who lives in the Fayetteville Shale area, reported that 

since the fracking process began, his water has had sediment in it.  Before 

the fracking started, his well ran fine, but once the fracking started, it ran 

dry, requiring him to haul his own water from his house to feed his live-

stock.144 He built another well, but after a few more days of fracking, his 

water turned brown and had a strange odor.145 He eventually had to hook 

into his city’s water line, which cost about $3000.146   

Other Arkansans that live in the Fayetteville Shale area blame hydrau-

lic fracturing and gas drilling for recent earthquakes.147 Earthquakes are not 

uncommon to Arkansas because Arkansas sits atop the New Madrid Fault 

line.148 The fault runs from Cairo, Illinois through Eastern Arkansas.149 Be-

tween 1811 and 1812, a series of devastating quakes shook the region.150 

The quakes ranged from 6.0 to 7.7 on the Richter scale.151  Large waves 

were generated on the Mississippi River giving the appearance that the river 

was flowing backwards, fissures opened in the earth, and what few Anglo-

American structures actually existed in the region were damaged.152 Recent-

ly, quake activity has increased in the north central region of Arkansas.153 

These quakes were not as powerful as the 1812 quake.154 Given Arkansas’s 

geological history, some question whether disposal wells may be contrib-

uting to the quakes.155  After many complaints that the earthquakes were tied 

to disposal wells, the Arkansas Oil & Gas Commission declared a moratori-

um on drilling in August of 2011.156  

Although earthquakes are common in Arkansas, some scientists believe 

that subsurface geological activity like disposal wells and hydraulic fractur-

ing can cause earthquakes.157 The subsurface activity can cause changes in 

the rock formations enough so that quakes can be triggered.158  

These stories are just a few examples of what is happening around the 

nation to people who live near hydraulic fracturing.  

IV. REGULATORY CONSIDERATIONS FOR ARKANSAS 

A. Arkansas Should Take Heed of Other State’s Regulatory Reforms 

The gas-industry regulations have failed to adequately protect the pub-

lic from water contamination and other property damage.  Over the past 

thirty years, the federal government has passed several pieces of legislation 

trying to protect drinking water from contamination but has left much of 

hydraulic-fracturing regulation up to the states.159 States like Arkansas have 
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also created regulations to manage the industry and protect the public; how-

ever, the regulations may not be sufficient. Other states, such as Texas, have 

been using hydraulic-fracturing and horizontal-drilling techniques for much 

longer than Arkansas and therefore have had the opportunity to work out 

many of the regulatory problems.160  Being relatively new to the technique, 

Arkansas should look to other states’ regulations for guidance in its regula-

tion of hydraulic fracturing.  

Much of what Arkansas agencies have learned about hydraulic fractur-

ing and horizontal drilling has come from Texas. Consequently, many of the 

few existing rules of the Arkansas Oil and Gas Commission are similar to 

the Texas Railroad Commission’s rules.161 Horizontal drilling was devel-

oped in the Texas Barnett Shale; therefore, Texas has a longstanding history 

in dealing with hydraulic fracturing.162  In Texas, gas drillers have to follow 

specific requirements concerning cement casing for hydraulic fracturing.163 

These requirements, like those in Arkansas, are meant to protect drinking 

water from being contaminated by hydraulic-fracturing fluids.164 The Texas 

Railroad Commission works with the Texas Commission on Environmental 

Quality to protect fresh water.165 Like Arkansas, Texas also disposes of hy-

draulic-fracturing fluids through deep-well injections.166 To do this, compa-

nies must first receive a permit from the Texas Railroad Commission.167  

One difference between the Arkansas and Texas well-permit processes 

is that Texas requires drillers to notify third parties that may be affected by 

the disposal well.168 These third parties may attend a commission hearing to 

challenge the permit application or raise any concerns before the application 

process is approved.169 The Arkansas legislature should consider adding 

such a provision to its regulations.  

Texas and Oklahoma have well-established oil and gas industries, and 

they lead the way in technology and development in the American oil and 

gas industry.  When it comes to the disposal of fracturing fluids, they are no 

exception.170 Since 2005, Devon Energy Corporation (Devon), a private 

Oklahoma company, has recycled fracturing fluids.171 Although these fluids 

are ninety-nine percent water, they do contain a variety of chemicals, some 

of which may be harmful to humans.172 In Texas, Devon uses mobile-heated 

distillation units to recycle the contaminated fracking water.173 The water is 

distilled until it is free of waste, then Devon reuses the water for other 

fracking purposes.174  The process costs forty percent more than traditional 

disposal methods, but the benefits to the environment outweigh its cost.175  
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Pennsylvania also disposes of wastewater through underground injec-

tions.
176

 However, some companies working in the Marcellus Shale are con-

sidering recycling instead.177 Recycling may be a better option for Arkansas 

given the recent seismic activity in the area.178  

The distilled water recycled by this process is suitable for drinking, but 

is actually reused at other fracturing well sites.179 The fracturing process 

requires a large amount of water.180 In spite of its cost, recycling water is a 

better way that Arkansas could deal with the disposal of wastewater in the 

fracturing process.  

Much of the fear associated with hydraulic fracturing is a direct result 

of a lack of transparency and understanding about the drilling process.  

Many people who live in areas where hydraulic fracturing is taking place are 

concerned and want to know what is in hydraulic-fracturing fluid.181 These 

fluids vary from company to company and from well to well.182 The EPA 

has requested a disclosure of the chemicals from a few companies.183 How-

ever, because hydraulic fracturing is regulated mainly at the state level, 

states like Arkansas should request full disclosure themselves and not wait 

for the EPA and Congress to act.184 Wyoming is one state that has sought 

full disclosure of the chemicals used in fracking fluids.185 Wyoming’s oil 

and gas regulatory body, the Wyoming Oil and Gas Conservation Commis-

sion, created new rules requiring companies to disclose the chemicals that 

they use in fracturing fluids.186 Arkansas should follow suit.187  

Finally, the Arkansas legislature should commission state universities 

to conduct environmental, health, and economic studies to assess the impact 

that hydraulic fracturing is having on the state. Hydraulic fracturing is rela-

tively new to Arkansas, and some of its effects on the state may not be felt 

for years to come.  The state government has the human and financial re-

sources to conduct a long-term study and discover what is happening in the 

communities where hydraulic fracturing is taking place. Arkansans deserve 

to know what is happening or what could happen to their communities. In 

order to make a fully informed decision as to whether to sign a gas lease, 

they need to be aware of the tradeoffs associated with gas drilling.  

B. When Regulations Fail, What Remedies Does the Landowner Have?  

While people are waiting for legislators and administrative agencies to 

enact effective laws to deal with hydraulic fracturing and horizontal drilling, 

they should be aware of the legal remedies necessary to protect themselves 
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from water contamination, noise pollution, and other issues associated with 

hydraulic fracturing.
188

  Generally, land ownership includes ownership of 

the soil beneath the ground and to the heavens.189 In protecting their proper-

ty, owners can rely on traditional legal remedies such as trespass, nuisance, 

and strict liability.  The availability of these remedies will depend on wheth-

er a landowner has a contract with a gas company. 

One caveat to these remedies should be mentioned—it can be very ex-

pensive to show water contamination. In proving whether water is contami-

nated, landowners, gas companies, and government agencies focus solely on 

whether fracking fluids have contaminated well water.190 If no chemicals 

from the fluids are found in the water, then the water is not contaminated, 

right?  Unfortunately, some landowners have gas and other gas byproducts 

in their water that were not there before the drilling started.191 This is why 

focusing on fracking fluid as the sole source of contamination is problemat-

ic.   

It could be that the actual fracturing of the subsurface that is causing 

the contamination.  Fracking is much like blowing into a glass of water with 

a straw. Things are moving around below the surface that no one can see. 

The fracturing of the subsurface could be pushing gas or other contaminates 

into water wells without anyone’s knowledge. Proving causation is one ma-

jor drawback to bringing a water-contamination claim. However, with that 

caveat in mind, the following are suggestions for how landowners can deal 

with water contamination caused by hydraulic fracturing.  

1. Landowner with a Gas Drilling Contract 

Landowners who have leased their gas rights to a gas company will 

have vastly different judicial remedies than landowners who have no rela-

tionship with the gas company. First, most landowner-lessors will be limited 

to the remedies specifically outlined in their contract.192 Second, there are 

implied covenants in gas-leasing contracts that Arkansas courts have read 

into lease contracts to protect landowners (lessors) from the overreaching of 

gas drillers (lessees).193  Additionally, Arkansas courts have found that gas 

drillers have “the implied duty to operate with due regard to the interests of 

the surface owner.”194 Moreover, upon completing any portion of the sur-

face, gas drillers have an implied duty to “restore the land to the extent rea-

sonably practicable.”195 In these cases, the gas driller has to act as any “pru-

dent operator” would, meaning that the driller must be a competent producer 
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who behaves in good faith.196 The prudent operator’s goal is to maximize 

production.
197

  

In claiming a breach of an implied covenant, a landowner-lessor can 

only use equitable remedies.198 The landowner-lessor can seek cancellation 

of all or part of the lease; however, courts often condition cancellation upon 

“giving the lessee a last chance to drill new wells in a relatively short period 

of time before being stripped of [its] investment.”199  

2. Landowners Without a Gas-Drilling Contract 

If the affected landowner is not under a contract with the gas driller, 

then the landowner has more judicial remedies available.  One such remedy 

is trespass, a “[cause] of action to recover damages for an injury to one’s 

property.”200  It has also been described as unauthorized intrusion or inva-

sion of private premises of another.201 Currently, there is no Arkansas case 

law dealing with the issue of trespass and hydraulic fracturing, but Texas 

courts have faced this issue on several occasions.202   

Most recently, the Texas Supreme Court dealt with the issue of hydrau-

lic fracturing and trespass in Coastal Oil & Gas Corp. v. Garza Energy 

Trust.203 In Coastal, a property owner leased mineral rights of his property 

to Coastal, who owned an adjacent tract of property.204 Coastal built gas 

wells on both the property owner’s tract and the Coastal tract but was forced 

to abandon the well on the property owner’s tract due to changes in Texas 

well spacing requirements.205 Coastal continued to use hydraulic fracturing 

and horizontal drilling to extract gas from the well on its property.206 The 

property owner sued claiming that Coastal’s hydraulic fracturing trespassed 

upon their land and drained their well.207 In addressing the issue of trespass, 

the court stated that had some of the proppants been deposited on the sur-

face, the property owner would have had a claim.208 However, the court re-

jected the claim that landowners own all the land above and below their 

property.209 The court said that such a claim is unworkable in modern times 

given the advent of the airplane and oil and gas technology.210 Ultimately, 

the property owner lost his claim because the court said that it had been pre-

cluded by the rule of capture.211 This rule prevents trespass claims concern-

ing gas drainage by hydraulic fracturing.212  

Because trespass and hydraulic fracturing are new issues in Arkansas, 

Arkansas courts may look to Texas courts for guidance on the issue.  How-

ever, the holding of Garza is limited to situations where hydraulic fracturing 



 UALR LAW REVIEW – PUBLISHED ONLINE ONLY   

 

*Please refer to original version with footnotes for accurate page numbers 

 

affects gas drainage, not water-well contamination or even surface-level 

contamination.
213

 Therefore, landowners in Arkansas who suffer surface or 

water well damage as a result of hydraulic fracturing should consider using 

the claim of trespass to protect their property.  

Nuisance is another cause of action that Arkansas landowners should 

consider when seeking to protect their property from hydraulic-fracturing 

activity. “Nuisance is defined as conduct by one landowner that unreasona-

bly interferes with the use and enjoyment of the lands of another.”214 “Equi-

ty will enjoin conduct that culminates in a private or public nuisance where 

the resulting injury to the nearby property and residents, or to the public, is 

certain, substantial, and beyond speculation and conjecture.”215 “The general 

rule is that, in order to constitute a nuisance, the intrusion must result in 

physical harm.”216 “[O]ne who creates a nuisance such as pollution of a 

stream is liable to lower riparian owners for the direct and probable conse-

quence of the nuisance.”217  

In Ratzlaff v. Franz Foods of Arkansas,218 a property owner brought a 

nuisance claim against a subsidiary of Tyson’s Foods to recover damages 

for certain noxious wastes that were discharged into the sewer system.219 

The sewage later polluted a creek running on the plaintiff’s property.220 The 

complaint had been dismissed by the lower court, but the Supreme Court of 

Arkansas held that the company could be enjoined, and it remanded the 

case.221  

Although gas-well activity was not involved in the Ratzlaff case, like 

the Ratzlaffs, a landowner whose water well is contaminated as a result of 

hydraulic-fracturing activity could bring a common-law nuisance claim 

against the driller. Additionally, it is a misdemeanor under the Arkansas 

Pollution and Ecology Commission Regulation 1 to allow fracturing fluids 

and fracturing wastes to enter fresh water.222  

A final form of liability that landowners should consider is strict liabil-

ity. Under the theory of strict liability, landowners are held liable for dan-

gerous objects that they bring upon their property or dangerous activities 

that they engage in upon their property.223 This liability is limited to the par-

ticular type of harm that could be caused by the activity.224 If those danger-

ous things escape and cause damage, they will be liable regardless of wheth-

er the landowner was negligent.225  

The issue of strict liability and gas law often deals with water wells 

running dry as a result of subsurface activities.226 In most cases, the land-

owner has a water well which is damaged by underground seismic activi-
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ty.227 This was the case in Pate v. Western Geophysical Co. of America.228 In 

that case the plaintiffs sought recovery for damages to a water well on their 

property.229  They alleged that the defendant set explosives off underneath 

the ground which caused the well to run dry.230 They claimed that the de-

fendant was either negligent or strictly liable for its actions.231 The defend-

ant denied that there was a causal connection between its blasting operations 

and the damages that the plaintiff sustained.232 The court rejected the de-

fendant’s argument and held them to be strictly liable for their actions.233 

Based on eyewitness testimony, the court held that the plaintiffs had shown 

more than merely coincidental causation.234  

Like landowners in seismic-operations cases, landowners who face 

well damages as a result of hydraulic-fracturing activity should use the 

claim of strict liability against drillers who contaminate or damage their 

water wells.  

V. CONCLUSION 

Arkansas’s natural gas industry has grown tremendously over the past 

few years as a result of the development of the Fayetteville Shale. This 

growth is due in large part to changes in technology, such as hydraulic frac-

turing and horizontal drilling, which allow gas drillers to reach resources in 

the Fayetteville Shale.235 This growth has come with some environmental 

cost to water supplies in areas where drilling is taking place.236  

In order to deal with problems that landowners may face with fracking 

in the Fayetteville Shale, the Arkansas legislature should adopt legislation 

from other states that have faced similar problems with fracking. First, the 

legislature should require gas drillers to disclose the chemicals used in their 

fracking fluid. Second, the legislature should allow third parties to be noti-

fied when disposal well permits are issued so that they can contest the per-

mits. Third, the state should require that some, if not all, water used in the 

fracking process be recycled, thereby preserving the state’s water resources. 

Finally, the state should fund a comprehensive study of the environmental, 

health, and economic impact that the Fayetteville Shale is having on the 

state.  

While these issues are still being debated in the legislature, landowners 

that suffer water well contamination should use existing judicial remedies to 

protect themselves. These remedies will differ depending upon whether the 

landowner has a lease contract with a gas driller or not. If the landowner 
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does not have a lease contract, nuisance, trespass, and strict liability can be 

used as potential causes of action.  
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allsearch (the EPA requests that companies reveal the chemical composition of fracking 

fluid); Hoye, Report, supra note 124 (some Pennsylvania residents worry whether chemicals 

in fracking fluid could contaminate water wells).  

 191. See, e.g., GASLAND (HBO Documentary Films 2010) (gas byproducts found in some 

wells); Hoye, EPA releases, supra note 124. 

 192. Dailey & Barrier, supra note 17, at 228. 

 193. Id. at 238–40.  

 194. Id. at 239 (citing McFarland v. Taylor, 76 Ark. App. 343, 346–47, 65 S.W.3d 468, 

471 (2002)). 

 195. Id. (citing Bonds v. Sanchez-O’Brien Oil & Gas Co., 289 Ark. 582, 585, 715 S.W.2d 

444, 446 (1986)).  

 196. Id. (citing Amoco Prod. Co. v. Ware, 269 Ark. 313, 319, 602 S.W.2d 620, 623 

(1980)).  

 197. Id. at 239–40 (citing Amoco Prod. Co. v. Ware, 269 Ark. 313, 319, 602, S.W.2d 

620, 624 (1980)).  

 198. Dailey & Barrier, supra note 18, at 240 (citing Ark. Oil & Gas Inc. v. Diamond 

Shamrock Corp., 281 Ark. 207, 209, 662 S.W.2d 824, 825 (1984)).  

 199. Id. (citing Ark. Oil & Gas Inc. v. Diamond Shamrock Corp., 281 Ark. 207, 209, 662 

S.W.2d 824, 825 (1984)). 

 200. Ludlow, supra note 189 (citing WILLIAMS ET. AL., supra note 4, at 1128).   

 201. Id.  

 202. See R.R. Comm’n of Texas v. Manziel, 361 S.W.2d 560 (1962) (holding that tres-

pass does not occur when the Railroad Commission approves hydraulic-fracturing activity); 

Gregg v. Delhi-Taylor Oil Corp., 344 S.W.2d 411 (1961) (holding that only courts could 

decide whether a trespass had a occurred, not the Texas Railroad Commission); Geo Viking, 

Inc. v. Tex-Lee Operating Co., 817 S.W.2d 357 (Tex. App. 1991) (holding that fracking was 

a trespass).  

 203. 268 S.W.3d 1, 4 (2008).  

 204. Id. at 5. 

 205. Id. at 5–6. Well spacing determines the number and location of wells over an oil or 

gas reservoir, as a conservation measure.  WILLIAMS ET AL., supra note 4, at 1178.  

 206. Garza, 268 S.W.3d at 6.  

 207. Id. at 6.  

 208. Garza, 268 S.W.3d at 11.  

 209. Id.  

 210. Id.  

 211. Id. at 12–13.  

 212. Id. at 17.  

 213. Id. at 17. 

 214. Aviation Cadet Museum, Inc. v. Hammer, 373 Ark. 202, 207–208, 283 S.W.3d 198, 

203 (2008) (citing Goforth v. Smith, 338 Ark. 65, 79, 991 S.W.2d 579, 587 (1999)).  

 215. Id. at 208, 283 S.W.3d at 203 (citing Goforth, 338 Ark. at 79, 991 S.W.2d at 587. 

 216. Id., 283 S.W.3d at 203 (citing Se. Ark. Landfill, Inc. v. State, 313 Ark. 669, 673, 858 

S.W.2d 665, 667 (1993)).  
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 217. Ratzlaff v. Franz Foods of Arkansas, 250 Ark. 1003, 1005, 468 S.W.2d 239, 241 

(1971) (citing Spartan Drilling Co. v. Bull, 221 Ark. 168, 252 S.W.2d 408 (1952); Smith v. 

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)). 

 218. Id., 468 S.W.2d at 241.  

 219. Id. at 1003, 468 S.W.2d at 240.   

 220. Id., 468 S.W.2d at 240.  

 221. Id. at 1004–05, 468 S.W.2d at 242.  

 222. 014 ARK. CODE R. § 04.1-1(10) (LexisNexis 2010). 

 223. RESTATEMENT (SECOND) OF TORTS §§ 519–520 (2010).   

 224. Id. at § 519. 

 225. Id. at § 519 cmt. d.  

 226. RICHARD W. HEMINGWAY, THE LAW OF OIL AND GAS 172 (West Publishing Co. 3rd 

ed. 1991) 

 227. Id.  

 228. 91 So. 2d 431 (La. Ct. App. 1956).  

 229. Id. at 431. 

 230. Id. at 431–432. 

 231. Id. at 431.  

 232. Id. at 433–34.  

 233. Pate, 91 So. 2d at 433–34.  

 234. Id. at 432–34.  

 235. Arthur et al., supra note 28, at 3.  

 236. Slingshot, supra note 2. 


