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THE ARKANSAS COURT OF APPEALS HOLDS THERE IS NOT A
REASONABLE EXPECTATION OF PRIVACY IN THE AREA
SURROUNDING A HOME WHEN THE AREA COULD BE VIEWED
BY ANYONE RESPONDING TO A FOR SALE SIGN

In Percefull v. State,* the Arkansas Court of Appeals affirmed the con-
viction of Richard Percefull for manufacturing marijuana.? The Court of
Appeals found that sufficient evidence supported Mr. Percefull’s conviction
for manufacturing marijuana; Mr. Percefull did not have a reasonable expec-
tation of privacy in the area from which a police officer viewed the marijua-
na plants growing; the trial court did not abuse its discretion by allowing the
prosecutor to ask questions exploring the link between marijuana and the
use of hard drugs; there was no rational basis for giving jury instructions on
a lesser-included offense; and Mr. Percefull did not suffer any prejudice as
the result of a discovery violation.®

Marijuana was discovered at Mr. Percefull’s residence after a confiden-
tial informant contacted Lieutenant Jim Bailey of the Malvern Police De-
partment.* The informant told Lt. Bailey that he owned pigs which were
being raised on Mr. Percefull’s property, and that he wanted someone to go
with him to Mr. Percefull’s property to check on his pigs because there was
marijuana growing there, and he was concerned.®

Prior to going to Mr. Percefull’s property, Lt. Bailey informed detec-
tives that he suspected there was marijuana growing on the property.® Lt.
Bailey accompanied the informant to Mr. Percefull’s property, where he
observed signs advertising “pigs for sale” at Mr. Percefull’s address.” After
arriving on the property, Lt. Bailey and the informant walked up steps off
the driveway which led to the pig pens located behind the house, and, from
that spot, Lt. Bailey was able to observe marijuana plants.® The plants were
behind a Styrofoam wall that was built along the driveway.® At that point,
Lt. Bailey contacted the Hot Springs County Sheriff’s Department to obtain
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a search warrant, and the marijuana plants outside the house as well as mari-
juana in bags inside the house were seized pursuant to that warrant.*

Mr. Percefull claimed he was out of town when the marijuana was
found growing on his property, and that he had not been growing marijuana
prior to leaving town."* He denied having any “pigs for sale” signs and de-
nied that the informant had livestock on his property.*? Mr. Percefull ac-
cused the informant of planting the marijuana,*® claiming that the informant
was suspected of several burglaries and that “this [was] how [the informant]
keeps from going to jail.”**

The Arkansas Court of Appeals decided five issues on appeal.® First,
the court held that there was sufficient evidence to support Mr. Percefull’s
conviction for manufacturing marijuana because the state did not have to
prove actual, physical possession of the marijuana.’® Second, the court held
that Mr. Percefull did not have a reasonable expectation of privacy in the
area where Lt. Bailey was standing when he saw the marijuana plants; there-
fore, the trial court did not err in denying the motion to suppress.’” Third,
there was no abuse of discretion when the trial court allowed the prosecutor
to ask jurors whether they knew someone with a hard-drug problem.®®
Fourth, there was no rational basis for giving the jury instructions on a less-
er-included offense because Mr. Percefull presented a complete-denial de-
fense.” Finally, the court held that the State committed a discovery viola-
tion by failing to give to Mr. Percefull a crime lab sheet during discovery,
but the violation did not necessitate reversal of Mr. Percefull’s conviction
because he was not prejudiced by the error.?

Mr. Percefull challenged the sufficiency of the evidence, asserting that
the State did not present any direct evidence that he possessed the marijuana
growing on his property.? The court reviewed the evidence in the light
most favorable to the State to determine if there was substantial evidence to
support the conviction.?? The court stated that it was unnecessary for the
State to prove actual physical possession of the marijuana—constructive
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possession was sufficient.?® To establish constructive possession, the State
must prove that the Defendant had control over the contraband, and control
can be inferred from ownership of the property where the contraband was
found.* Therefore, there was sufficient evidence to support Mr. Percefull’s
conviction because the State introduced evidence that showed there was
marijuana growing on property for which Mr. Percefull was the sole owner
and that Mr. Percefull owned and occupied the residence on the property.?

Next, the court held that Mr. Percefull did not have a reasonable expec-
tation of privacy in the area where Lt. Bailey was standing when he saw the
marijuana plants, therefore, the marijuana was not seized as the fruit of an
illegal search.?® The court noted that “the right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches and
seizures,” was protected by both the U.S. Constitution? and the Arkansas
Constitution.® The court stated that the determinative factor for analysis
under each was whether there was a reasonable expectation of privacy in the
area searched.?

Mr. Percefull argued that the area where the marijuana plants were
growing was curtilage, and he had a legitimate expectation of privacy based
on the factors articulated in United States v. Dunn.* He also insisted that the
informant did not own any livestock on his property and did not have per-
mission to be on the property.®* The court noted that although the Fourth
Amendment generally protects the home and its curtilage, areas such as a
driveway or walkway are not protected because there is not a reasonable
expectation of privacy, as they are frequently used by visitors to approach a
residence.® In this case, the court said that the steps Lt. Bailey viewed the
marijuana plants from would have been used by visitors responding to the
“pigs for sale” sign, therefore, the court held that Mr. Percefull did not have
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a reasonable expectation of privacy in that area.** Accordingly, there was
no error when the trial court denied Mr. Percefull’s motion to suppress.*

The appellate court also held that there was no abuse of discretion
when the trial court allowed the prosecutor to question jurors about whether
they knew someone with a “hard-drug problem.”* Voire dire examination
is used to discover information that may be used as the basis for a perempto-
ry challenge,®* and decisions regarding the conduct of voire dire are not re-
versed absent an abuse of discretion.*” The question was posed after the
prosecutor made a successful challenge to one possible juror who declared,
“well, 1 just don’t think there’s anything wrong with growing a little pot.”*
The State explained that the question was meant to explore the possible ju-
rors’ attitudes toward marijuana, while Mr. Percefull argued that the prose-
cutor asked the question to “link marijuana to other hard drugs in the jurors’
minds.”* The court found that there was no abuse of discretion given the
circumstances.

The court of appeals also rejected Mr. Percefull’s argument that the tri-
al court erred when it refused to instruct the jury on the lesser-included of-
fense of possession of marijuana.”* The court reviewed the decision for
abuse of discretion*? and stated that the decision of the trial court is affirmed
where there is no rational basis for giving the instruction for the lesser of-
fense.”® There is no rational basis for giving instructions on lesser-included
offenses when the defendant asserts a defense of complete denial.** The
court, therefore, concluded that there was no rational basis for giving the
jury instructions and no abuse of discretion because Mr. Percefull had com-
pletely denied manufacturing the marijuana—even asserting that the in-
formant had planted it.*®

Lastly, the court of appeals held the introduction of a crime-lab sub-
mission sheet that the State failed to give to Mr. Percefull during discovery

33. 1d,___SWud3dat__ .

34. I1d,___SWuJ3dat__ .

35. Id.at7, _ SW.3dat__ .

36. Id., _ S.W.3d at ___ (citing Hutcheson v. State, 92 Ark. App. 307, 318, 213
S.W.3d 25, 32 (2005)).

37. Percefull, 2011 Ark. App. 378,at7, __ SW.3dat__ .

38. Id.,___ SWud3dat__ .

39. Id.,___ SWud3dat__ .

40. Id.,___SWw.3dat__ .

41. Id.at10, __ SW.d3dat__ .

42, 1d.at9, _ SW.3d at ___ (citing Cook v. State, 77 Ark. App. 20, 73 S\W.3d 1
(2002)).

43. Percefull, 2011 Ark. App. 378, at9, _ SW.3d at ___ (citing Cook, 77 Ark. App.
20 (2002)).

44, 1d.,___ SW.d3dat__ .

45. 1d.at10,__ SW3dat__ .



Case Survey: Percefull v. State
2011 Ark. App. 378
UALR Law Review — Published Online Only

constituted error, but it did not necessitate reversal because the error was
harmless.*® A reversible discovery violation exists when the Defendant is
prejudiced by a failure to disclose; the Defendant has the burden of proving
the discovery violation was sufficient to undermine confidence in the out-
come of the trial.¥ The appellate court will not reverse if the error was
harmless.*®

The evidence at issue was a crime lab submission sheet that listed items
submitted for testing to the State Crime Lab.” Mr. Percefull argued that
allowing the sheet into evidence violated Arkansas Rule of Criminal Proce-
dure 17.1.*° The Court of Appeals stated that the sheet was indeed covered
by Rule 17.1(a)(Vv),*" and that its submission into evidence was an error pur-
suant to that rule.% Mr. Percefull, however, did not demonstrate that he was
prejudiced by the submission because of the following: the sheet listed items
submitted to the crime lab for testing, the test results from these items were
included in the crime laboratory’s analysis which was admitted into evi-
dence, and Mr. Percefull did not dispute the report’s conclusions.® Thus,
even though there was error, the court did not reverse because the error was
harmless.*

Percefull v. State expands the areas in which homeowners do not have
a reasonable expectation of privacy. The court expanded prior case law that
held there was no reasonable expectation of privacy in areas used by visitors
to approach a home by holding there was not a reasonable expectation of
privacy in other areas visitors responding to publicly posted signs and notic-
es may use. In this case, the “pigs for sale” sign expanded the unprotected
area beyond the driveway to include stairs that led behind the house to
where the pig pens were located. Generally, a home’s curtilage is still pro-
tected, but there may be exceptions for areas in which the homeowner has
implicitly invited members of the public.

* Erin Anderson
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